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relate either to testamentary intent or to previous (now repealed)
statutes of descent and distribution. E.g., Hei v. Hein, 431 P. 2d 316
(Okla. 1967); Noble v. Noble, 205 Okla. 91, 235 P. 2d 670 (1951); In
re Ware's Estate, 348 P. 2d 176 (Okla. 1958). Recognizing that the
issue presented in this appeal has not been squarely confronted by the
Supreme Court of Oklahoma, we also note the recommendations con-
tained in Note, Symposium on Domestic Relations: Adoption, 14 Okla.
L. Rev. 353, 358 (1961), that if the present problem should arise, the
Court should "grant the adopted child a right of inheritance to the
estate of his adoptive parent's relative regardless of when he was
adopted."

Under the authority delegated to the Board of Indian Appeals by
the Secretary of the Interior (211 1DM 13.5; 35 F.R. 12081), the deci-
sion appealed from is REVERSED, and REMANDED to, the
Examiner for such further action as may be necessary to implement
this decision. The decision is final for the Department.

DAVID J. MOKEES, Chairman,
Board of Indian-Appeals.

I CONCUR:

JAMES M. DAY, EX Officio MeMnber.

UNITED STATES
v.

KOSANKE SAND CORPORATION

3 IBLA 189 Decided September 3, 1971

Mining Claims: Discovery: Generally-Mining Claims: Hearings

A decision holding that certain placer mining claims located for silica sands are
null and void for lack of a discovery of valuable deposit of mineral will be
reversed where a preponderance of the evidence adduced at the contest
hearing shows that the sands are of glass quality, that a market for such
sands exists in close proximity and that it is reasonable to anticipate that
such sands can be beneficiated at a cost which will make them competitive
with present suppliers of the existing market.

INTERIOR BOARD OF LAND APPEALS

Kosanke Sand Corporation has appealed from the September 16,
1970, decision of the hearing examiner rejecting the patent applica-
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tion for the following mining claims and holding them to be null and
void:

Earache L, 2, III, 4, Earach 5, Jeff, Pete, and Ray placer mining claims; and
K:O-IC0 1, 2, 3, 4, 5, , 7, 8, 9, 10, 11,12, 13, 14, 16, 17, 18, 19 and 20 lode mining
claims, located in sec. 8, T. 1 N., R. 1 B., M.D.M., Contra Costa County,
California.

It would appear that the contestee is not appealing that portion of
the hearing examiner's decision which limited the number of claims
which remain to be considered in the contest after certain stipulations
were entered into, eliminating some claims contained in the complaint.
The hearing examiner found at page 2 of his decision that:

The KO-KO 1 thru 20 are lode claims and the Earache 1 thru 5, Pete, Jeff
and Ray are placer claims. At the opening of the hearing the parties stipulated
that there were no lode minerals on any of the lode claims and Earache 1, the
S2 of Earache 2, the Earache 4, and the Ray placer claims were void by reason
of abandonment. Later in the proceeding (Tr. 371). the parties stipulated that
the S/2 of the Jeff placer claim was nonmineral in character. Because of the
stipulations these claims are declared null and void.

It therefore appears that the appeal is taken from that portion of
the hearing ekaminier's decision which relates to the placer claims
located in sec. 8, T. 1 N., R. 1 E. M.D.M., which are:
N'/2 of Earache No. 2 N1/2AxVNE /4 :
E arache No. III NE%/,NW C A :
Earach No. 5 NW'/ANW'/4
Pete SW%/4NW,/4
N½2 of Jeff N1SE'/ 4 NW'/4

The hearing examiner found that with reference to this group, lo-
cated in 1963 for silica sand used in glass making and for other special
purposes, the contestee failed to 11et its obligation to affirmatively
establish that the sand at issue can be processed to meet the require-
ments of the glass industry at a price competitive with existing sources
of supply, and that, therefore, the contestee failed to rebut the Govern-
ment's prima facie case that there has been no discovery of a valuable
mineral deposit on the claims. We do not agree .

As noted by the hearing examiner, the parties were in agreement
that silica sand used in the manufacture of glass is not a common
variety, that there is a market for glass sand in the San Francisco Bay
area where the claims are situated, and that the claims are accessible.
He further noted that if the sand could be beneficiated to glass grade
material at a price competitive with other sources, "there is every
reason to believe that the contestee could capture a portion of the
market." He correctly observed that if the sand could not compete
economically, it would not be prudent to extract, remove, process and
sell it. Therefore, he stated, the issue of whether there has been a dis-
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covery of a valuable mineral deposit is dependent on the question of
whether the contestee's process can improve the quality of the sand
on an economical and competitive basis with the existing sources of
supply.

The essential facts are these. The claims are situated 40 miles east
of San Francisco on a massive sandstone deposit known as the
Domengine Formation. They are accessible by road. The mantle of
overburden is thin and the configuration of the deposit is such as to
readily afford surface development. The claims have not been devel-
oped and there have been no sales of the sands by the contestee. Other
areas on the Diomengine Formation near and adjacent to the subject
claims have produced silica sand which was used for glass manufac-
ture as well as for foundry sand. However, in recent years there has
been no production from this area, except for use for the same pur-
poses for which a common variety of sand could be employed.

Foundry sand was mined by the Silver Sands Company on the
Earache 1 claim as recently as 1962 or 1963. That company discon-
tinued operations when its right to do so was successfully contested
by the appellant. The Roberts Sand Company produced from "Pit
No. 4" on Earache 3 and Earache 4. Other silica sand operations on
the Domengine Formation were apparently discontinued by various
producers at intervals between 1946 and 1962, as the deposits being
mined were exhausted or of because the competition from producers
from the lone deposits in Amador County, who began their produc-
tion in the early 1950's. Claims along the east boundary of the subject
claims were worked underground for silica sand from the same forma-
tion, and drifts were driven to the boundary of the contested claims.
This operation apparently was discontinued because the claims were
worked out. Sand from this mine was used for 20 to 25 years for the
manufacture of glass by Glass Containers Corporation, which has one
plant only five or six miles away and another within the market area.

The Governments expert witness estimated the available glass sand
market in the Bay area to be around 600,000 tons annually, although
this figure may not be sufficently encompassing, as the witness indi-
cated that he had no knowledge of the amounts used locally by several
large corporate consumers. Virtually the entire market for glass sand
in the Bay area is being supplied by two plants in Amador County
which are producing from the Tone Formation-the Owens-Illinois
Company, which produces 1800 to 2000 tons per day, and the Inter-
national Pipe and Ceramic Company, producing 700 tons per day.
However, one of the Government's witnesses testified that foundry
sand is being shipped from Overton, Nevada, to the Bay area and to
Los Angeles, and that some foundry sand is being shipped in from
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Illinois. The contested claims are 42 miles from San Francisco,
whereas the one deposits are approximately 126 miles from the city.

Glass manufacturers in the Bay area are combining the silica sand
from olle with eldspathic sands from Monterey County and with
sodium carbonate and limestone. Because of the higher alumina con-
tent of the silica sand from the Domengine Formation, the contestant
contends that it could not be blended with feldspathic sand, which also
contains alumina in large amounts. It was said that users of Domen-
gine sand would have to purchase additional sodium carbonate, which
would increase the cost of the mnix, or batch However, no evidence
was given as to the amount of such increase per ton, if this was to
be attempted.

In addition to the alumina, the iron (ferric oxide) content of the
sands on the contested claims is alleged by the contestant to be so high
as to preclude these sands from economic competition in the market.
Contestant's witness testified that manufacturers of glass demand a
verv low ferric oxide content in the silica sand because they can then
utilize a cheaper limestone, which also contains iron. An excess of iron
produces discoloraton in the glass.

Testimony varied as to the acceptable maxima of iron and alumina
for glass making, as did the reports and bulletins entered as exhibits.
On review, we conclude that ferric oxide can run as high as .10%,
and the alumina can reach 8.0% to 8.5% in inferior grades of con-
tainer glass.- After beneficiation, sands marketed by the Ione plants
run from .02% to .025% ferric oxide and to .5%o alumina. The sands
on the Kosanke claims were extensively sampled by the contestant
and by the contestee. One Government sample consisted of individual
samples taken at 10 foot intervals over 300 feet and analyzed for ferric
oxide. The 30 individual samples thus obtained ranged from .15 percent
to 2.30 percent ferric oxide. The mathematical average of all 30 of these
samples was 1.023 percent Fe2O3. After a wash by an independent
metallurgical laboratory, which employed agitation, but not attrition,
the iron content dropped to .33% ferric oxide, indicating that a sub-
stantial portion of the iron associated with the sand could be removed
by washing. The average aluminum oxide content of this consolidated
sample was 7.12%. Sample splits from six other Government channel
samples were combined for a composite sample and sent to the metal-
lurgical laboratory where analysis showed that the composite col-
tained 1.31% ferric oxide and .5.93 % aluminum oxide.

I However, Exhibit G, a report prepared by a BLM mining engineer, stated that for
sixth quality green container glass and window glass and for seventh quality green glass
the Bay area glass manufacturers specifed . percent Fe2:s .
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-Steven Kosanke, prident of the contestee corporation, appeared-: , . , :e ', . S , _, s iH}, , S~- '' - ., - * .

for it wthot b'enefit of 'coun'sel In the, presentation of his case it
de'voped that G6orge Omo first earnined .and sampled the deposit
in 1962. HEetheni contacted Kosanke, who stakedthe claims, estab-
lished the discovyr poinfts and formed the corporation. Kosanke
then took cnqanel samples at each o the discovery points fromwhichS f*s;{. i ssr .Q.amp=1n. iX, **^S :
- hefat e El mpoiiortionafcolnosite sample,, which he shp,'ed to Om o
atEo'', , T as.,Omo had it analyzed by' El Paso. Testing Labora- 
tories, 'which reported the content to'be 95.90'p-ercent 'slica, 1.2 per-
cent alumina and .47,percent ferric oxide,, plus small, amounts of tita-
nium, oxide and calcium oxide. Omo then personally performed a size,
weight and screen -anal'sis on a proportional represenative portion
: ofthe saimple!sent'to El ,Paso. He also instructed El Paso Laboratories
to perform a simple acid test. They, used a water and ihjydrochloric
acid olution and agitated the sampies for minutes, 15. minutes and
30 minutes. Theii report states that there was a considerable increase
of iron -n the acid after 15 minutes and amuch lsseri'ncrease in the
interval from 15 to 30 minutes. An analysis of the sand afterlyashing
four times with ,water. revealed only minute ttaces o1 iron, in- the
1 to 5 pai ts peimihio~n range, indicating that the acidhad removed
the, iron quiteectively. The silica contIt after' test ;was 96
percent. - ,, '''

Ono'asserted rep ete'tdly that the ir n, presented no. problem; that not
only could it be rempved by a simple, acid bath, bt a by -attrit,
agtaoand a n i ' hat ajre presently in use in glass
sandplants. Oi owns t per cent of:,the- stok o f oseSand

.Thq s ,I. Sharps, presently .senior: geologist in the mining divi-
sion of Vitro' Mineral Corporation, first..earned of the deposit from
Kosanke,, who then, was also, employed there. He test, edtht his com-
pany is intereted' in expanding into the non-metallics field and that
silica sands- were included in its scope of interest. For this reason he
,< 9 - t i I j. , ,A S I t . 1- "' -:4X7wi]s jg iw, i ! ' " -; , . P" I, X !k i ; ' ti ' ~:.? ' ' 6xaiiinhed the claims.i I-e tifi4d that- the sad-e~amine ~ he':s ' ~a t sand cqould'be very easily
and inexpensiyely exploited because .oth,e configration of the claims

at thin covering of verburden. Hie stated that if title to the
property couc& be aqre,, a, p rudent iividual; wouid, most defi-
initpely" ,be iuistifi,ei. intlhef furh e x ofeMoner, eo,xdevelq
:theli statedaiibelef that.'these, §ads could. eapure part

ofmark etthHeet ieat rdogy, that lere akeat least'5 million
to,,ns of -cinerjcia1,saon the 1,,,s 'He further ,tated that he

,anjtliited.,that,-up,n' ,hs-return to his- ?co,?pan',.;fcshanticipatehs anys- liomne, offices he
ould' reco d to e y ! ia, .t~,,,atjt take . , te t in
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the development of these claims, On cross-.examination, Sharps con-
ceded that 'uthie explraion, and evelopent 'were requird. He
stated that by this he ieant conductin a1pilt piatnt study and mar-
ket analysis.'When' askedif'such worlkwould not econsideired e1ora
tion, he acknowledged that it would, stating that exploration does' not
cut o, hiit has to phase from one age ino t-he ;from explo'ra-
tion int6 developmen tan exploitation. On' redWect exAminatibiihea
stated thathe felt that the 'w6ork that he had observed and 'read of
pertainijig to his property'had gon'epast wat is normally' cbnsidered
the raw initial xploration phase. ,

I-;. .: .:osai 'exlaine(d in 'considerable. detail the process pproposed
for the beiieficiation of the sand. He has designed a iiili' suited to'the

topography and the bedded dep"ositstobe mindinitilynid seleced
the sites 'of haul roads 'settling pods, and Ai, areas:i Thi_ eology of
0 : the 'claims has 1been' well 'mapped and delineated. A'detailed report
of the property, describng dthe ds,the mining, milling, of&ation,.
' ti f: S quralityi De~ol, andl marketing 'oprations 'proposed, compete 'ith
detailed coat data aliidflotation test- tesulis;'ias'prep'ardbyos'anke
as a prospectusafor pre ion to mining compaiies. " -'

'Kosanke testified that he developed thie flow sheetformiig -and
0 0 flotation 0at'the:,MIetallurgy :DepartrienitI at the, Iniversity 'of Texas'
where there isa one ton capacity pilot mll. 'e stated 'thatafter mak-
ing his original test of the beneficiation of the sand by attriti'o and
in te silicon' flotation ;cell, hedi. in fact run onsidrable amounts
of material into the pilot mill in an. effort to duplicate 'what would

etaeplace in a normal proucing cle in the flotation, iirinlhe hkd
synhesized 'A chemical analybsis b sed 'upon this experimientation
showed 99.8 percent silicon, 0.12 percent alumina and .023 percent
ferric oxide. Te projected cost per ton for the. Kosanke_ process was
set at $3'.07' based gCupon' m m eost of 93 ents, milling ost of-
$1.85, 'iti an additidhal 29 cents attibuted to qualit -onitrol and

The 'contestant's witiess, George Sfe, -respod to Kosalie's
plain forbefciating thesd with skepicsm. cl wledging that
ti it is dii lt targuewith a flow sheet until 'it is atually i n
0'0 tion, he sted-th\asometimnfs suc 'plans db hot ork 'ut aexpected, 00;

that problems evelo''p soihe'of'Which canb-e inet nd so6e of, +IcI
cainot. He stA'ea that ocessing sand:in a, abrator' is',aa'ly i lr
At from dupliating V ' 'on helr scale in aaua ;: i

mercial mini-ng a mi i -isoperaion. In hi--opinion, a prudnt man
would'be jtified t deeveopmeit oftis'prop'rwith a rea-
sonabl on 6f creaing Ia va lnale mine'only after the +i::
0 i.of hhprdce'tid bNeen proved'brl mning thohsads6f'ito's of ti f
material through a pilot plan,which has not been done in this istance.
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Scarfe also testified at length regarding the sand specifications re-
quired by Bay area glass manufacturers, indicating that<only the
high quality silica' sands. subpied:%from. the Ione deposits could meet '
these requirements. -However, in this connection, the following ex-
change took place on cross-examination:

Q. BYAIR. KOSATN'KE: U3ow many companies have youaskedinyoiur diligent
search about their iron requirements, Mr. Searfe? .

A. You are talking about consuners only?.
Q. Consumers only.,
A. one

Contestants exhibit i149 a C6olorado School ff Mines bulletin dated
::iMarch 1968 entitled "The 'Economics of a Small:.Milling peratiol,"
lists in Table No. 5 a sumar of 'the predesign .operating . cost for-a
typical 500 ton per day flotation concentration'mill. Amortized over an
eight. yearl.period, the estimated cost is $3:.88'per ton. For the, same
plant amnortized over 20 years, the estimated cost is $3.251.per.ton.
However, the author of tle bulletin ackno-wledges that these are merely
rough estimates and that .costs cani vary widely. The mill. design
hypothesized in the bulletin- is substantially different from that pro-
posedby KosankeSanld Corporation.:

The hearhig examiner failed to note that the projeted Kosanke nill
cost: is not merely'an :estimate by Mr. Kosanke, but: rather is'based
on firm bids froim su:,plpliers-which were putin evidence. His projected
milling cost was $1.85'per ton. He estimated his total. cost for.mining,
milling, quality control and sales at $3.0T per ton. But even.if his cost
wfere higher,.even. if actual costs approximated those projected by0 the 
Government, there is no evidece to show that this would make com-:
petition vith the Io e sands impossible. The method of beneficiating
:the Ione sands was not accurately described and no evidence was pro-
vided as to. he cost. It'was therefore impossible to compare the cost 
of the lone oraionwith thie projected eost of the Kosanke operation.
However, there was testimony that the flotation process utilized to

,beneficiate thie Iole s'and is a ."neutral circuiT" (ithout acid), vrhereas.
the 'flo~tatioi 'process pr'oposed :.by :Kosanke 0j iivolves an acid -ash,

which is more costly.
The contestee roduced as exhibit G an approved 90'-page' report

of a minera. exMimimation dated July 29, 1963, prepared''on behalf of
the Burea&6 Sf Lw Management i connection with adi':fferent iatter,
and devoted sol ely the, N½½ sec. 8. IThe mining engineer' who

7 prepardthis repor tstated sfoliows: i."

It is 6t,, epnclusion ;of the e ig ieer that:the Nl/2NIA sec. 8, .,T. 1
N., R.;1:1. M.D.M., is mihlneraLin character because it contains, large reserves of
an uncommon variety of high silicwasand that is suitable for the manufacture of
glass and for use in the foundry industry. The sand is suited to this market
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because of its physical and chemical properties, and production from adjacent
-lands hasi established this flact. The subject lands are accessible, and, there is, -a
larige marketfor the material within aradiusof 40,mhiles.

On fte: ontesant' witness6e :te~stified. hat he .~i fmliarxwith
'where t-he saples listed in thel ieport were taken and hat, noewr
taken on the claims in issue. -In factii he said that, several samples were
taken 'rmthe, Domengine Formnation twenity is- from he~ claims.

The decision hotes that this witness' testimony suggests. that the report
was on he iomnine Formation in eneral-rather than. the land

ocuped by the claims in issue here. We find this io w or rsave
The conclusion quoted-above deals pecisely with a specific 120 ares
-of the 160:acres heiaeat~ issue. The~ contention thtt it deals with the
'Domengine Formaition g enerally is belked iby the very title :Of thle
report: and the lIanguage ' of the cdnciusion~ nd; the suggestione that
the conclusions was.. based upon samples. taken more than 20 miles
distant Iis an insuppi-ortable tax Onl our credulity. Mor'eover, the engineer
who prepare Id the report makes the, matter. qiite: clear on page 57
thereof, stating:

The samples were tkn fo thsadonbes exposed in the old mine
workings in Sec. 5 becausm there were no fresh. exposures of sand~ in: Sec. 8,
-although this formation does outcrop the subject ands,~ and Sampl No. 6~ was
taken, approximately.50 feet north of the section line between Secs.,5,and, 8. The:
bed was well, exposed in Sec. , and these sand beds are fairly consistent init
*f8c] phsca and chemicl pf~roperties over ,a large area. Afind, for this re'ason,
the 'samples taken frbm Sec' 5 should be iidicative lofthe quality of the sanid on

the adjacent subject lands.

The weight to beacrddtstmn and exhibit evidence. 'is a miat-
ter ecuiary, but not exclusively, within. te provinice of the 'hearing

examiner. ow ersince the d ecision apeaed foft is peie
uponith examniner's determilnatio'n. that 'the eidence adduced by
'.contestee was insufficient to rebutithe GoVe'6rineit's primla facie case
we~ are obligedto, ascertain whethie-i' h evidence presented by'oth
sid~s wasaccorde proe egt

'the exa.miner apparently attached considerable ~signilc~atce to tw6o
letters b' ussell E. Man 6ye4 ofl Manley B~ros., a'oncer' which leased
the claimis rm th oak Sad oporation, the' salient portions:
of which were reproduced in his decision. In~ theo first'o these l etters
M4anley declared that te quality of, the sand~ could Ardi fst
qualityg-lass and foundry sand; that he,'1'es~res,.wer excellent, anhd
,that te ecoiijrmic afd market potential ' !tified te'deleopmen of
the claims. In' te second kott, written aft6 rinquishing the ease,

upnpayment. to the contestee-of' $13,000, Manley' sert~i't'ha'tlie
saements' mde inteis, lett rwei e6rn6uk' a hid 'tha he',io longer
beee them to e, true. Mr7Man wa .not ealfe as a wit s~
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his statements were not subject to examination. We therefore have no
'means of knowing on what his judgment of the claims was based,. i.e.,
the nature and extent of his testing, if any, his research into the produc-
tion methods and systems, if any, the cost analysis performed by him,

* if.any, and' so forth. It is. undeniable that the second. Manley letter
negates the first, 'but beyond this they are of small eyidentiary worth.

* The weight which the hearing examineraccorded the testimony of
Steve Kosanke- is expressed in the following quotation. from the' de-
cisionatpage8:.

lr.- losake prepared the flotati6n pla'n,'and expessed the 'opi-nio that it will
work. He then. elimtinated the possi'bility that his opinion could be. ccorded any.
real weight by testifying, that .hewasnota n expert in te field of flotationor
ehlem istry , i0--f>'--dfji-5 

Kosanke-did testify -that hehvwas not expert in these fields. However'
he also testified that he had ;worked as a contract miner forsome seven
year's, that -le subsequently obtaiiedn a Bachelo of Scieneedegtee in
geology from the University of Texasat El Paso, thathes had sta.r.ted:
a gold mineiin Nevada, that hlt had worked. as a consultan in silica
flotation for Arrowhead, Silica, that he had worked a'sjsa consultant in
the feld of" geology' and inetallurgj principally in the'ihire* of F 1W.
Millard and, Son,: that he had .perfornied flotation on silicates for one
of the -heads of the Department of Metallurgy at the University of
Texas at. El.Paso, and that heh hadvisited the .,Ottawa Silica Corpora-
tion in Illimois and, made sugstions regarding their.flotatilon Processes
which- were' subsequently adopted by the company. He testifi'ed that'he'
had designed-plaints'sinjilar tb the one whidh'he proposes, and several
of them have :beh'en:in partial-prductin. Ie'has alsokbeel employed as
a field engineer' servicing m'ning equimen,' and as. an exploration

:geologist-in uranium. We 'arnot knowwhether KosanLke'sdenial'that
he is an expert: Was attributable .to undue modesty- or':to ihoranCe .of
the legal requireninents forexpert qualification. However;in view of itis
stated' experience:and-backgr6und; vwelare-of'tle opinionthat his:testi-
iony shouldhnothvebeensolightly regarded;. '

T he examiner's decision also notes that Thomas Sharps, witness for
the contestee, stated that he has had no previous experience in mining
silica sands-that he is ot. a. metallurgist and not qualife'to make a.
determinationbf whetler the -osanke process'willwork satisfactorily.
Mr..Sharps 'is a graduate geologist Who'has conmplet dsome gradfuat6
:work at 'theC6dlo'rado. School of;Mines. Hehas'done advanced studies
in oceanography: and sedimnentation, he is a registered professional
:engineer by written examination in the State of Colorado, and acerti-
fied professional geologist. He has worked in the 'Colorado School of
'Mines Research Foundation for four years and is the author 'of several
mineral industrial publications. He also conducted' an unsuccessful%
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silica sand search for Coors Brewery, during which he sampled and.
rej ect6A seve\raldeposits in Colorado.

George O1io, witness for the contestee, is a; graduate mining engi-
:neer withi a' numllber. of years of mining consulting and responsible
corporate eipl6ynient in the mineral field. With reference tohisg testi-
mony that a prudentt manIwould, be justified -indeveloping the claims
for silica sand, the' hearing examiner observed that he has had no
experience iinminiig silica sands.

The deficiencies in the backgro'nd and experieheof the contestee's.
witnesses, Lupont which te hearing :examiner remarked, "are 'equally 
attributable to George Scarfe, the, principal witness for the contestant,.
hwol also 'ackirowledged that he is not a flotation expert or a.metallur-I

gist; that he never perforrned any beneficiation of'glass hand,'and that
he has never been employed in the manufacture or fabrioation of glass'
Nevertheless, the examiner relied heavily. on Scarfe's testimony. 

It is apparent that the sands' of the Domengine Formation are suit- 
able for both 'glass manufac'ture: and foundry work, because; they have.
been successfully extracted, marketed and' used for these purposes in
the: past.' It is equally apparent that the sands'from the lone deposits
are of better quality than are those on the losanke claims. The evidence
establishes that the Kosanke sand can be beneficiated to- achieve a
quality that :equals the product marketed from lole, but at somewhat
greater expense. The ,major markets are 40 to 80 miles closer to the'
Kosanke clains, but the. hearing, failed. to develop the extent;'of the
economic advantage that appellant would',derive from this fact. 7

The evidenIce, is clear that if the appellant' can. offer an acceptable
grade of! sand at a price competitive with the Ione samtd, it can capture
a portion of theimarket. The'prie of one sand is $475 f.o.b. the plant

'Current shipping costs from ione tothe.Bay'area buyers is not-found:
in the record,' but certain lysome .eco'nouic advantagemust lie with.
the K6sanke clairs by virtue of their being closer to the market. This:
aspect was not' considered in the decision below. Contestee also elicited
testimony 'that 'barge haulage, which affords extremely cheap freight
to consumers with waterfront facilities, is only three or four miles
fron the property, and' that railroad facilities are also available
nearby.

As noted 'by the hearing examiner, there is, no disagreement that
a substantial market for glass sand exists locally. In fact the claims'
lie virtually in the 'heart of a.large market area with a nuinber of glass
manufacturers in close proximity. Contestee's Exhibit'C, a letter from
Glass Containers Corporation, which is self -explnatory, is set forth
below:: 7

January 26, 1970
Dear Mr. Kosanke::

Subject: Sand Consumption :
In answer to your inquiry of January 22, 1970, we have listed our approximate
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'dq rementsiforisilica sand-tonnage. Wefeel thatthis tonnae could de supplied
.by such an operation as you have prdposed as this deposit has been mined before
for glass sand.-'0' $l'. 0 0 tZ- i0- 

Our present needs amount to approximately 4,000 tons of silica sand per month
at our Antioch plant. Our plant at Hayward consumes a like amount and both
plants are presently being supplied by lone and Del Monte sands. Due to the
ship ing'differential, your company could probably expect to capture this market

* provided, you can maintain the quality reqired and be price competitive. Our
present price is in fthe $4.50 5.00/ton range. Other markets, do exist in the
immediate area and a prudent individual could expect to capture, an additional
tonnage equal to that used by Glass Containers. You mentioned staking your

* claims'in 1963 and I can assure you that the market for silica sand of high purity
existed prior to that time.

We appreciate your interest in our company and do expect to discuss this
matter in detail sometime prior to construction of your plant.

Sincerely yours, .'
/S/ C. H. MEYERS,

Plant 'Manager,
G ass Containers. Corporation.

The milling: and 'flotation process described by Iosanke is similar in
many respects to that in other plants operated for the beneficiation of
glass sands in California and .elsewhere, and is not a bizarre or novel:
concept. The record discloses no basis for assuming that it will not per-
f orm as intended. The unit cost of construction and operation is a criti-
cal aspect, but the figures suppliedby the contestee were not disproven..
Clearly, if the sand could be produced for the cost related by the con-
testee, the profitability of ,the operation wouild be virtually assured. The
weakness of.t)he contestant's. case lies i its failure to offer'any proba-.
tive evidence tiat these costs are 'not. accurately represented, or to dem-.
onstrate at what pointC a -higher cost might dissuade a prudent Man
from reasonably anticipating that he could successfully compete in the

'existing. market. The skepticism expressed by Mr. Scarfe Lmust be
accorded some weight, 'but its .value is severely limited by his failure
to show on the basis of specific. itemized costs that'his opinion :is more
nearly correct than tle contestee's.

The prepondetance of te 'evidence strongly indicates that the sand
,can be be neficiatdeconomically to. meet the lminimum standards for
inferior .orades of glass. Whether it can be upgraded to compete eco-
nomiealywith Ione andsfor use' in first quality optical products and
the better grades of polished plate is more doubtful, but such a possi-
bility has not 'beenprecluded. The evidence adduced by the contestant
in making its j'ima facie case was successfully rebutted by the detailed
showing of the contestee that he has good and sufficient 'reason to

-. believe thatthe sands 'can be produced and sold at a profit in the present
market in competition with existing suppliers.

Appellant submits that the following language from Solicitor.&
.- Opin'?'on 69 I.D. 145, 146 (1962),-is applicable in thisinstance:
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* ~When a nonmetallic mineral is not of extremely wide occurrence and
when a. general demand for that mineral exists, it may be enough, instead of show-
ing an actually existing market for the products of that particular mine, to show
that a general market for the substance exists of a type which a reasonably pru-
dent man would'-be justified in regarding as one in which he could dispose of those
products.

Appellant is not required to provexcertainty of profit or certainty of
future sales or actual- sales. U'hited States v. Clear- 'Cravel Enterprises,
Inc., 2IBLA285i(1971); United States v.IHarold LaddPierce, 75 I.D.
270, 283. '(1968),i'and cases hereim' cited. ' '

In concluding that a discovery of a valuable iineral- A.posit has
been eflected on the claims' in question, thereby -removing a major
obstacle to the issuance of 'a patent, we recognize that the claimant iay
not be able to finaiictle' mi-ll ahd 'flttion plat he'has dcribd:or it
may, after all, prove impossible'to bene.ficiate aid'nirket' the silica
sand at a price competitive with the present suppliers of the market.
But.e are persu eded that aprudent'man would be justified in the fur-
ther expenditure of his labor and means in the reasonable anticipation
that'a valu able mine' can be bdeveloped, and that i s the sole 'ss'ue -or
our 'deterinatibn. ': . ;'-~',' " '4li!i ,,f:. '' , 'i!,''

In: reaching 'this concluision' we have bee: oliged to cofpre our
-action> with 'ti ited S-tafs v.' 21aurice Thival etlt~t 14 1Th V LA 13 (190')',
a case involving very asiila circumstances i twhich this;'Board
reached 'an p'opposite doncliirioi. The essentiali'di tin'ic6n'be wen the
two lies ini the factthaht the andi 'occupied by' th y i"a cla-i s' 'was
withdr'aw'n: from mineral 'loati1o on Jl 18, 19Gb, aild:' it 1 thdre-
fore incumbent upon thei claimants to demonstrate 'avald disovery
ag of that date by showing; that te 'silica sands w:r iria le a:
profit prior to the'date of *ithdrawa. 'Un'ted''Ses v. Unted Ste's
'Silica Corp.', A-30400 (August 24; 1965)'; 'd- #i6b nom. S'Sh4l ::
'Indisties, Inic. v. Udall, Civil -No. LV 1024(D. ev Jue'ne,7 16P)'.
'In the instant case no ithdrawal is involved. " ' :

Accordingly, pursLiant to the' authority delegated tb thi Bo'o]rd of
Land Appeals by the Secretary of thd'Interior (21fDM 13.5; 35'-R.
12081') ,' the decision '!appealed from IS 'afflrined wit'referefice:to the
KO-KO Nos. '1l2X0'lod0 mim'Inig claims, the EarDiithe eS/ 2 of Ea'r-
ache 2, the' Earache 4,' the Ray and'the '8/2 of-the Jeff 'lner' Inining
claims; -the decision is reversed insofar'as it;pertiin toitho reiainig
claims andI portions of craims'''aiid the cas6eis remanded to the tureau 
0of Land' 4anagement for f urther 'action consisent herP' rieth; :

EWABD W muri 1 'nbr~
: F aE -X;: ?- -R : - - .l ID i j ED'RBD W.s -ti EBlVGl

NEWTON FRISHBERG, Chaiaan. r"'-
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Frederick'Fishrinn, concurring.
I agree wth thereasoning and conclusion inthe main decision. I do

feel, thtcertain facets of the ase warrant further discussion.
The rn ing of the, fact finiqngs of tie exaininer accords with

the authority of the Board in making all findings of fact and conclu-
sions off la~wbased upon the record necessary to dcide-the case just as
though, the Secretary were making the decision in the first instance. See
United States v. T. C. ]ffiddlesw art et aZ., 6 I.D. 232, 234-35 (1960),
which quotes from a leading treatise as follows:

The final distillation from the case law is that the primary faet-finder is the
agency, not the examiner; that the agency retains "the power of ruling on

facts* * * in the first instance"; that the agency still has "all the powers which
it would have in making the initial decision"; that the examiner is a subordinate
whoe fiffdings do not have the weight of the findings of a district'judge; that the
relation between examiner and agency is ndt the same as or even closely similar
to the relation between agency andireviewing court 'that the examiner's findings
are, nevertheless to be'taken into account by the reviewing court ard given special
weight whdnthey depend upon demeanor of witnesseg'and that the examiner's
fi ndings probably have greater weight than they did'btore adoption of the APA.
2 Davis, 'Admini ttative Law Treatise' (1958), sec. 10.04.

It is settled laW thata hearing' exainer's findint are not as un-
assailableias.a mnaster's anid may be reversed by theiagency even when
h iot clearly ers u. 'Uniesal Ctcmeri' orp.. fA!tionea-CLabo Rela-

-- : 'js : 0- .S 4 4, 492(195i).-4Pedha hmmunati
lionms Bard,' 40't. S I7 ~ 'Se Feerl onvucto

Conpnisio4,v emowBoadastingSor.,' 349' US. a5e, 364
(-1955~).Setion 8of the Atninistrative.P rocedur Act,5U.U S.C. sec.
557 (b) (1970) -supports thisd.rule byttating: '.. J-' r-

Onappearfrom rtilof te initia decisidi teagency has all the.
* powers which it would have in making'the in itia decision except as it may limit

the issuesoinoica o r byrule; * *ifi S - - ' e -

sinc the igecfncy-a ni evi a hiaritg exairs fdings f -fact
evei whenint dlearly erroneofUs it is obvious that if nis +hat'authdrity
- hbt'claretfIappears. In' i-opition the fact fidin'gbelow were
afforded dconsideration in the Pain ' deisio. J -

a ; r The-Ifabs ol record'ndtheislves to an in ent judgment by
this5-Bo'ard. - Ouirf' chonci6ns, *hiih ovierride "tlhse' df the exaniner
rest upon such facts. We have not second-guessed the examin er'as to
h& ''te" acitY"' and demeanor- of th witnesses. Cf.-Uni4erosa Ca iera
C6 rp. 'v. litonl-q labbr'Re~dtins:oad, 340 U.S. 44 (1951); lNa-

C8oiA4 L;abbt Relfations Boaid v. Jdmhes Thonpson'& Co., 268 F.2d 743
(d dir:'5):' i'' '' - - - ' v- ie' 0-

Although at first blush, my views in this -case may edeni inconsistent
With State Ditetcor fi Utah-v. DEdgja'Dunhanv, 3 IBZA' 155, 78 I.D.
272' (1971f)<-Du-@nlani. is 'cleiarly istiniuisi ,e in that te hearing
ei'aminif'& T fdin4fe5 retn ed largely if not prn'arily;ipon his
detei iniatibh df the er'acity of' tli tne' es. - ; -
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I fully recognize that the main decision in this case appears to, be
disconsonant with the consideration given to minig clin tests in
applying the prudent ian" concept. That concept, enunciated in

V wC aste v.Wom e,9 LD. 455, 457 (1894), and approved in Chrs-
man v. Miller, 19 U.S. 313,322 (1905),is statedas1follows -

Where minerals have been found and the evidence is of such a character that
a person of ordinary prudence would be justiied in the further expenditiure of
his labor anid means, with; a reasonable prospect of saccess, in developsing a valii-
able mine, the re4quirements of:the statute have been met. [Italics supplied.]

The Department in United States v. 'heodore R.'Jenkirns, 76 I.D.
312, 318 (1968) , construed the prudent man rtule as follows:-:

5 *T * The test is not whether there is an operating profitable mine, or whether.
a. prudent man at. some time in the future under more. favorable, circumstances::
might expect to develop a priable mine, but whether under the circumtaq0ces
known at. the tne a profitable mine might be expected to' be developed This
expectation must be based upon prqsent considerations as to the vatueof the
deposit as determined by the extent of saleable mineral within it, and 'the mar- .
ket price for the mineral, and by comparing the expected costsof the mining
operation. [Footnoteo:omitted.] '

TIn United States .v.- E state of:A s% F. Denison, :76I).D 233, 240 0
(1969),the DepartmtconstruedJenkisaaws follo ws:

* As the Jenkns case, supra, further indicates 'the expedtation of future renu-
nerative market prices must be based upon rational eonsiderations, including"."
normal market ups and downs, and not upon conjectures and speculation as to
possiblesharp creases in mhrket prices due to unpredictable changqs in world
political and edonomic conditions or to a Government 'subsidy, oli the unfore-
seen lowering of costs,:because of dratic technological rouh. Thus,
the expectation of future prottaility under the pruden tman 'test must be based'
upon present econoaie circumstances known then and not ypon mere specula-
tion as to pDossible substantial changes in the market place. '

In essence, 'a mining claimants to sustai the validity of his claiim in.
a ' miningcontest (aafter the Government has made .a prima faie case
of invalidtiy); nust show by ,a preponderance of the evidence that
there is a reasonable prospect that he can mine remove, and ma et
the mineral at a profit. See VUnted' States v.: Robrt E. Anderson,. Jr. 
eta., 74:.D. 292 (1967);t Unted !States v Mi haelBatesel, MUie
Batesel et al., Nevada Contest Nos. 062008, 062009-1 and 2, and 062012;
(August 6 1969).:

Other than for Anderson and Batesel, so far as I am aware.Ithere
heve been few, if any, Depaimental or Bureau of and Management
decisions in recent times which.have'recognized as valid those miing
claims from which there have been no actual sales of minerals-wich
are not inherently valuable.

The Department has recognized that- a reasonable prospect of suc-;:
cess "does not mean a sure thing.? United Statesv. C. B. Myers et a&,
'74 I.D. 38,, 3900 (19.67) . Converse v. a, 399 XF.2d 616, 623 (Dth Cir.
1968), cert.: denied, 393 U.S. 1025 (1969), confirms ths conclusion by

o., ,
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approving 'thestandard that "the nucleus of value which sustamns a
discovery must be such that with: actual niinin.g operations uider'
proper management a proftab le venture qay reasonably be expected

.to:-result."': [Italics supplied.]
In United States et al. v. Coleman et al., 390 U.S. 599,603 (1968),

the Supreme Court explicitly recognized the marketability standard
-as simplya refinement of the prudent mn rule, stating:

Finally,' we' think that the Court;of Appeals' objection to the marketability
test onthe ground that it involves the imposition of a different and more onerous
standard on claims for minerals of widespread occurrence than for rarer min-
erals which have generally been dealt with under the prudent-man test is unwar-
ranted. As we have pointed out above; the prudent-man test and the market-
ability test are not distinct standards, but are complementary in that the latter
is a 'refinement of the former. While it is true that the marketability test is
usually the critical factor in cases involving nonmetallic minerals of' widespread
occurrence, this is accounted for by the perfectly natural reason that precious
metals which are in small supply and for which there is a great demand, sell at
a price so high as.to leate little room for doubt that they can be extracted and
-marketed at a profit.

It is noteworthy that the Government stated in the brief' filed by
the Secretary in the rehearing held 'in Colemn, 't al. v. United States
before the Court of Appeals for the Ninth C ircuit:

:The Coleman opinion states several times that the Department has imposed
an "absolute requirement of proof of present markdtabillty lat a profit" (or words
to that effect) as. te'standard of discovery for minerals:of widespread occur-
rence. If the court means that the Department has required a: showing that an
.actual profitable. marketing operation' was in existence on the critical date,
the court has misread. the Department's decisions. All that the Department has
required has been a showing of facts, from Iwhich the conclusion could reason-
.ably be drawn that a profitable mining opertion could have been cohducted
on the pertinent date, not that such an operation was actualy b conducted.
[Italics supplied.]-:

The aplication ;of the marketability test to minerals not inherently-
\-aluable is not a, novel doctrine. In'United States v. C . Strauss et al., 
59 I.D. 129 138 (1945),J th6' De partent stat d

* * * [W]hether particular deposits of these and other mineral substances
of wide occurrence are valuable mineral deposits within the- contemplation of
the mining laws and whether the lands containing them are.therefore subject.
to location and purchase under the mining laws are questions of fact, held to
depend upon the marketability of the deposit. The rule long laid down by both
the courts and the Department requires that to justifyhis possession the mm1

eral locator or applicant must show that by reason of accessibility, bona fides
in development, proximity to market, existence of present demand, and other
factors,- the deposit is of such value that it can be mined, removed, and dis-
posed of at a profit. [Italics in original.] Ices v. Underwood et al.;, 78 App. D.C.

S supplemental and Replacement Brief and Appendix for the United States, Appellee,
and Brief and Appendix for. Stewart 1. 'Udall, Secretary of-'the Interior, Appellee and
Counterclaim. Defendant at 58., Cozemak v. UniteS States, 363 F. 2d 190 (th Cir. 1966).
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396, 141 F. (2d) 546 (1944) 604nion of Acting Soioitor, 5,4 I.D. 294 (1933)

Layman v. Ellis,, 52 L.D. .14 (1929).. In B Pine Mining (orp., 53 ID. 410, 412

(1931), the syllabus said: .,-

"Lands containing limestone or other minerals, which under the conditions
shown in the particular case cannot. pro-aby be sccessfully rnined& and mar-
keted, are not valuable because of their mineral content, nor subject to loca-
tion under the mining law." [Last italics supplied.]i

There is a constant thread in these decisions-the "reasonable pros-
pect of success"' of Castle v. Woimble is the progenitor of the concept
that to sustain the validity of a mining claim, it must be established
that the mineral can "probably be successfully mined and marketed,'"
although in some cases it is suggested that in the absence; of. actual

. sales of the mineral, a presumption of non-marketability arises. See
United States v. Alfred N. Verrue, 75 I.D. 300, 307 (1968), rev'd,.
Verrue v. Secretary of the Interior, Civil. No. 6898 (D. Ariz., filed
December 29, '1970), appeal pending. 

In the-decision below, the examiner postulated the issue of discov-
ery on,"whether the . Kosanke process can iprove the quality of'
:the sand on an economical and competitive basis wih the existing
sources of. supply." The letter of January 26,. 1970,- to the contestee
from ( Glass Containers. Corpoi a tion- suggests ilie feasibility' of con-
testee's plans by stating,,"We feel that this tonnage could be supplied
by such an operation as you have proposed as this deposit has been,
mined beforefor glass sand."

Admittedly, the letter. is something less than a ringing endorsernent
of the c,,ontestee's plan.of operations-itis hwe esething more
than a mere expressioni .of interesti' But the,point is:that there is
insuficient countervalng e'vidence In the record. It seems to me.
that 'the coteste has sccessfullyborne the risk' of non-persuasi6nl;.
ie., he as estabihe1 dy a prep e ce of the evidence that there.
is a reasonable prospect 'that he can mine, remove, aid market th,
mineral at a profit., Hiis showing, does not rest, qpon the premise that
: ",unforeseeable developments ,might ,some day make e depcsi't corn-
m mercially feasible. . .,.' Fos*er,_. Seaton, 271! F. 2d 836,. D38 (DC.
Cir. 1959).

HAROLD 3:. ,NAUGHTON

IBLA '237 Decided Septb6er 13,' 191

sAlaska: Indian ankdI'ative Affairs-Aklaska Laiid0 Gr ntsf and Seletions-
Indian Allotments onPublic Doinain: Lands. bjeot to-Indian Allot-
ments onPublicDomain: Settlement-Withdrawals and Reservations:
Effect of

p. No rights are acquired' under the Alaska NTative AllotmentAct, 48,U.S.C. secs.
357, 35a,1 357bi (1958) by la n'ative Who purportedly commenced his occupa-


